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NOTES ON INTERNATIONAL AFFAIRS 

EDITED BY CHARLES G. PENWICK 

Bryn Mawr College 

Codification of International Law. The breakdown of interna- 
tional relations exhibited in the present war has brought home to 
us the contradictory character of many of the elements of existing 
international law. It has been the custom to apply the term "inter- 
national law" pretty freely to a wide range of international practices 
upon which it cannot fairly be said that there is or was any general 
agreement of the nations. Taking international law in the strictly 
positive sense of a body of rules actually accepted by the nations and 
evidenced by their formal statements and consistent usage, we find 
a variety of conflicting opinions as to the validity of particular rules. 
Certain fundamental principles are perhaps fairly clear, especially when 
contemplated as theoretical rules. We can say that in the abstract 
nations have a right of self-preservation, a right of sovereignty and 
independence, a right of legal equality, and a right of security in their 
territorial possessions. We can say that states are responsible for the 
acts of their agents, that their ambassadors have certain privileges in 
the countries to which they are sent, that their treaties must in general 
be faithfully observed. But when we get beyond fundamental principles 
we are met with opposing schools of international law, with positivists 
as opposed to Grotians and these in turn opposed to naturalists, with 
a Continental doctrine as opposed to an Anglo-American doctrine, 
with conflicting rules as to acquisition of citizenship, as to the right of 
expatriation, as to national responsibility for acts of mob violence, etc., 
to say nothing of the arbitrary practice of intervention, or of the hitherto 
irreconcilable views of the great powers in regard to the rights of 
belligerents and neutrals. 

Clearly, therefore, if international law is to be codified, the method 
to be followed cannot be that adopted in the codification of national 
law. In the case of our several states which have undertaken to reduce 
their law to a code there have been fairly definite sources of law upon 
which to draw. There is the binding tradition of the courts which can 
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be traced in case after case presenting more or less similar issues and 
similar circumstances, and though no two cases may present precisely 
the same facts the very volume of them makes it possible to extract a 
sufficiently clear rule. There are the positive enactments of statutory 
law taking precedence over the tradition of the courts, though them- 
selves requiring interpretation by the courts. While omissions in the 
law may be found, and on some minor points there may be no rule 
which can be regarded as authoritative, yet on the whole, when the work 
of codification is complete, there appears a comprehensive system em- 
bodying the substance of existing law, better classified and more clearly 
presented. The demand for codification was based not upon the need 
of a fundamentally new system, but upon the desirability of making 
the body of rules already in existence more readily accessible, with 
minor changes to bring them more in touch with the times. 

In the case of international law the process of codification must be 
something more than a systematizing of existing rules. For these 
rules have developed in a more or less haphazard fashion and cannot be 
said to have been logically framed to meet the needs of the international 
community. Starting from the unsound foundation that nations were 
sovereign and independent units in a world possessing no common bond 
of law, the rules of international practice have grown and expanded in a 
futile effort to adjust an originally bad system to the new demands of 
international intercourse. And unfortunately in this process of growth 
and expansion there has been no international legislative body capable 
of sweeping away outworn traditions and replacing the obsolete custom- 
ary rule by a new statutory one of immediate obligation. Custom has 
been the chief source of international law, and as such it has been at- 
tended by very obvious limitations. In the first place it is an uncertain 
law, in that it is difficult to determine the number of reiterated acts 
which constitute general or regular observance; and in addition there 
have been too few cases presenting substantially the same facts to make 
it possible to extract a common rule from them, unless it be one of the 
most general character. Moreover, custom has been of too slow growth 
to keep pace with the changing relations of the states which it endeavors 
to regulate, and in consequence international law has lagged far behind 
the newer phases of international relations brought about by the social 
and commercial intercourse of modern times. Further, custom is 
unable to reorganize a system which is defective as a whole, and cannot 
so much as map out progressive lines of reform for the future. 

As a supplementary aid to custom the nations have fallen back upon 



NOTES ON INTERNATIONAL AFFAIRS 303 

treaties, by which they have pledged themselves to the observance of 
certain rules. But treaties, though they bear some analogy to the 
statutes of national law, have been too limited in their authority to be 
of any great value in directing the codification of international law. 
In so far as they have been concluded between the nations two by two 
they have, of course, no binding force except upon the contracting 
parties; and in so far as they have been concluded between the nations 
as a body, as was the case with the conventions of the first and second 
Hague Conferences, they have been attended by reservations and quali- 
fications which make their statutory authority exceedingly vague. The 
conventions adopted at the Hague Conferences are undoubtedly a 
step forward in the task of codifying international law, for with all their 
limitations they represent an attempt on the part of the nations to de- 
fine the common practices of the past, with the addition of many new 
rules of a progressive character. Unfortunately the conventions relate 
chiefly to the conduct of war, and even had they stood the test of the 
present armed conflict they would have done but little to mitigate the 
horrors of a procedure inherently barbarous. 

What the world needs is a new statement of the rights and duties of 
nations in their normal pacific relations. Hitherto the machinery of 
international arbitration has occupied the attention of publicists to the 
exclusion in many cases of the development of the substantive law. 
It has not always been recognized that the chief obstacle in the way of 
arbitration has been not so much the lack of an impartial court to which 
the dispute could be submitted as the lack of definite principles of law 
to be applied by the court. In consequence, even where the nations 
have expressed a general willingness to arbitrate, they have introduced 
into their treaties an exception of the very questions upon which the 
issues of war and peace depended. There is no logical foundation for 
the exclusion from international arbitration of questions involving honor 
and vital interests, for such questions between individuals are daily 
adjudicated by national courts. The distinction between justiciable 
and nonjusticiable disputes is nothing more than a recognition that upon 
certain subjects the rules of international law are not clear, and that 
for lack of a clear rule of decision the particular subject cannot be 
entrusted to a judicial tribunal. 

The new and authoritative code of international rights and duties 
must be the creation of international statutory law. It must recognize 
the authority of past practice only in so far as such practice conforms to 
the new principles upon which international relations must be based. 
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These principles will be the expression of the common bond of moral 
ideals and material interests which has long existed in fact between the 
civilized peoples of the world, but which has failed to receive adequate 
recognition by governments because of the outworn traditions by which 
their diplomacy has been guided and because of the failure of the general 
public to realize that international good will, to be effective against 
the occasional wrongdoer, must take the form of institutions organized 
to bring the forces of the community to bear upon those who would 
override the law. The war has sharpened the sense of international 
unity by bringing out into clear perspective the malevolent character 
of the forces opposed to it. To cement the unity of the nations a new 
constitutional law is needed which only an international legislature can 
enact. 

A League of Nations and International Law. One of the most 
hopeful tendencies in current discussion of the "great settlement" is 
the increasing emphasis upon the underlying causes of international 
disorder rather than upon its superficial manifestations. Another 
factor in the present situation that is heartening to democrats every- 
where is the possibility of organizing some kind of a concert of nations 
out of the existing chaos. Such a concert ought to give real significance 
to a settlement whose terms are conceived in a new and chastened spirit. 
There are encouraging indications that some kind of rudimentary 
supernational authority will be constituted, and that, so far from 
being "a wondrous entity fashioned out of preceding nothingness," 
it will be founded upon realities and in intimate contact with the 
fundamental causes of international friction. All this gives promise of a 
better future for the society of nations. Furthermore, it is widely 
appreciated that the permanence of a league of nations must rest upon 
the reign of law and that in important respects the existing body of 
international law is quite inadequate. It does not seem to be appreci- 
ated, however, that the entire theory of international law must undergo 
drastic revision, and that there is a practical relation between an early 
revision of theory and the permanent success of a league of nations. 

The Theory of International Law. The unreality of the modern law 
of nations is more a matter of theory than of substance. While jurists 
of all countries have shown an increasing disposition to derive substan- 
tive rules from positive sources, they have never ceased trying to recon- 
cile substantive rules with a theory which, in most of its essential ideas, 
still rests upon the leading principles of the naturalists of the seventeenth 



